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make the common mistakes of less-sophisti-
cated parties—missing custodians or ESI
repositories, changing metadata information,
separating attachments from emails, failing to
maintain information on the collected data, etc.

Risk also fluctuates significantly between
cases and the process can be adjusted as nec-
essary. As an industry, sometimes we focus too
much on the huge class action when we could
make significant gains in higher volume, lower
risk matters. For example, a company with one
class action per year might also have 10
“medium” sized cases (say 20-30 custodians
and three systems) and 50 to 100 “small” cases
(focused on 3-5 custodians and two systems).
The small- and medium-sized cases usually
have far less risk and their repetitive nature
lends itself to a better in-house business
process. The team can get comfortable on these
lower risk cases until it’s ready to take on the
class action—and the cost (and risk) savings
will accrue along the way.

In many cases, the risk perceived is likely
just a function of the company’s legal and IT
departments failing to communicate about e-
discovery issues and to implement a good plan.
Get them working together and many of the
concerns about risk will fall by the roadside.

If something goes wrong, we want
someone to blame. Many companies are
also comfortable with the thought that hav-
ing a third-party provider for their e-dis-
covery work will shield them if something
goes wrong. Sometimes, this concern is even
personal—”I don’t want to lose my job if we
fail to preserve relevant ESI.”

In reality, companies cannot pass their 
e-discovery responsibilities to third parties, and

the “safety net” that many companies think
they have is likely non-existent. If e-discovery
sanctions were ordered, they would be levied
against the company as a party to the litigation,
not against the non-party service provider. If
the provider were actually at fault, the company
would be left with trying to recover for breach
of their agreement- and if you have seen a typ-
ical contract in this industry, you know that is
a difficult process.

It is even more difficult for the organiza-
tion’s attorneys. Courts are increasingly hold-
ing in-house counsel responsible to ensure that
the e-discovery process is done properly. (Swof-
ford v. Eslinger, (Sept. 28, 2009); Phoenix Four,
Inc. v. Strategic Res. Corp.(Aug. 1, 2006). Hir-
ing a third party does not shift this obligation.

There are certainly times when having a
third party assist with e-discovery is useful and
counsel should determine when those situa-
tions are appropriate. But it does not provide
an automatic shield.

Solutions are too expensive. Investing in e-
discovery tools is just that—an investment.
Good infrastructure tools can cost tens of thou-
sands up to millions of dollars, depending upon
the size and complexity of the infrastructure,
the type of tools purchased, etc.

The important question in this area should
not focus on cost, but on whether there is a
worthwhile return on investment. Will you save
money by making an investment in e-discovery
tools? If you have more than a few modest cases
per year, the answer is almost always “yes.”
Gartner notes that companies with active litiga-
tion can get a full return on their investment in
three to six months, or after just one large case.

Our law firm won’t let us. Some law firms
do not like their corporate clients to bring e-dis-
covery processes in house. Often, this is sim-
ply because the firm has a preferred vendor
with which its attorneys are comfortable. They
know exactly how and why certain tasks are
completed, and they do not want to change.
Others have not yet had the time to understand
these “new” tools and might be afraid of 
the unknown.

Regardless, law firms need to get on board
with a movement that can save significant dol-
lars for their clients—and an encouraging num-
ber are already doing so. And there really is
something in it for everyone. Forward-think-
ing firms see a potentially large increase in the
amount of litigation that they handle for clients
when they are the driving force behind bring-
ing a new system in-house. After all, they have
invested time and effort in getting the right solu-
tion. And they understand exactly how it will
operate in their client’s environment.

Mapping it out. Bringing e-discovery 
in-house is not for every company, but it can
create tremendous savings and reductions in
risk when done properly. When charting the
course to an in-house solution, keep in mind
that many of the roadblocks you find along the
way could be artificial, so do your homework
and be ready to maneuver around them.   z

Roadblock Ahead!
Overcoming the Reluctance to Bring E-Discovery In House

There are significant benefits for organi-
zations that bring some or all of their e-dis-
covery work in-house. Here are a few:
uSubstantially cut costs: Having tools to

identify, preserve, collect and process your
own electronically stored information
(ESI) is far less expensive than relying on
outside services;

uReduce risk: Having an internal process
and tools to quickly identify and proac-
tively preserve relevant ESI from spoliation
can substantially reduce your risk;

uMore control: More than a few commen-
tators have noted that e-discovery should
be a controlled and measured business
process. Having in-house tools enables that
controlled process, particularly for routine,
repetitive cases; and

uConduct early case assessment: Compa-
nies that “own” their e-discovery process
can access their ESI at the outset of a mat-
ter—as opposed to having to wait weeks or
months for someone to collect and process
the ESI for them. This earlier knowledge
can help to quickly establish the appropri-
ate path and posture for a case, resulting in
more efficient outcomes.

Roadblocks to In-House E-Discovery
But what about those roadblocks? If in-

house e-discovery is so great,why are some peo-
ple still talking about it instead of just doing it?

Bringing more of the e-discovery process in-
house truly is not for everyone—but probably
not for the reasons that you think. Let’s review
some of the most common objections so thatwe
can better understand them and determine
whether those roadblocks are real or artificial.

Too risky.Many organizations think that
handling their own e-discovery work involves
too much risk. If they bring this work in-house,
they believe, their lack of experience and/or
expertise will lead to mistakes in the process,
and potentially to sanctions.

While risk is certainly a legitimate concern,
it’s probably overstated in most cases. Work-
ing together, corporate legal and IT can cover
the bases necessary for a solid, defensible e-
discovery process—which is the standard.
“Courts cannot and do not expect that any party
can meet a standard of perfection.” Pension
Committee v. Banc of America Securities, LLC,
(Jan. 15, 2010). A solid, well thought-out
process that leverages purpose-built e-discov-
ery solutions will help ensure that they do not

KMWorld

By James D. Shook, Esq., Director, EMC E-Discovery and Compliance Practice

“Bringing more of the
e-discovery process 

in-house truly is 
not for everyone—but

probably not for 
the reasons that 

you think.”


