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How does a party comply with preservation and discovery
obligations when an employee generates enough communications
and social media on their smartphones to fill an entire library? How
do you identify relevant email messages from key custodians when
the average employee sends as many as 60 emails a day or close to
15,000 a year?1
A smartphone that weighs less than 5 ounces has 64 gigabytes of
data storage. To truly comprehend the volume of data it can store,
all of the works of Beethoven are only 20 gigabytes.2
The proliferation of electronically stored information (ESI) is driving
legal departments to reengineer dispute management to improve
outcomes and lower risk. Traditional document review is no longer
cost-effective, let alone practical, for legal and regulatory productions.

The Oracle v. SAP case is a stunning example,
where discovery review for 165 custodians
was estimated at $16.5 million,3 or on average
$100,000 per custodian.
However, not all litigation has terabytes of data and hundreds of
custodians. For example, in Adair v. EQT Prod. Co., eight custodians
generated just under 69 gigabytes of data. The estimated cost to
process the data and conduct linear document review of email by
contract attorneys for privilege and responsiveness, at a market
rate of $49 per hour, was nearly $780,000.4
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How is the Office of General Counsel reengineering discovery
management to control litigation costs and protect business
interests without disrupting operations?
The answer requires better understanding the content and context of
ESI. This white paper will explore how counsel can better understand
ESI to accelerate privilege review and control discovery costs.

A practical approach to cost savings
The Office of General Counsel has an unique opportunity: it can
both enable the client’s business and better protect it using a
meaning-based approach. A meaning-based approach assists
lawyers and investigators in identifying substantive documents
faster, enabling early assessment and reducing the volume of
nonresponsive data going on to review.5 This lowers risk and helps
to control litigation costs.
Corporate counsel can accomplish this by developing a more
holistic approach to eDiscovery, from records management and
information governance to outside counsel review, and utilizing
search technology that analyzes the content of electronically
stored information to recognize the context of communications
and documents.
Meaning Based Discovery(MBD) is the practical approach of applying
smarter technology to assist the legal and IT teams to narrow data
going out for review. MBD combines patterns of communication,
conceptual clustering, and automated categorization with human
expertise to analyze the facts, understand their meaning in context,
prioritize documents, and automate review. These techniques can be
applied from initial collection, culling, and early case assessment to
review and even production quality control.
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Thomson ARMA webcast June 2012: The Truth About Computer Assisted Review
A meaning-based approach organizes documents based on content in context.
Attorneys review a subset of the documents to identify responsive and nonresponsive
concept folders. Only the responsive folders are released for review.
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Consider the following: A case with 166 gigabytes of data had an
estimated cost of $91,000 to process the data before review.6 This
estimate did not include document review.7
By way of comparison, MBD was used in a case with roughly the
same volume of data, composed of email and loose files.

The data was clustered based on meaning, and
in one week two associates reviewed the concept
clusters and ruled out 90 percent as not likely to
contain responsive documents.8
We live in a world where discovery is not simply limited to email
and spreadsheets. Rich media such as voicemail messages, call
recordings, video, and social media are now common in employment
lawsuits and product liability matters. Additionally, cloud computing
creates new challenges for attorneys to understand data sources,
preservation obligations, and overall litigation strategies. A
meaning-based approach uncovers insights across data sources to
deepen understanding and increase control of cost and risk.
Meaning Based Discovery empowers attorneys to cull away
nonresponsive and identify responsive ESI faster than traditional
linear review at a fraction of the cost.
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Concept clustering tool organizes the collected data into distinct concepts based on
meaning. Attorneys with substantive knowledge of the matter review each cluster to
identify responsive and nonresponsive clusters. This reduced data going on to review
by 90% and drove cost down to 19c/page.

Understanding ESI content
Discovery is broader than document review; it begins at the
transition from records information management to litigation
holds; preservation and collection to data reduction; and processing
to review and production. Regardless of stage in the life cycle of
litigation, discovery requires understanding the content in context in
order to determine its relevance.
Attorneys are charged with managing risk and minimizing business
disruption while trying to rein in astronomical document review
costs. An integrated technological approach from the beginning
of the discovery life cycle can control discovery costs by allowing
attorneys to focus on the subject matter of a lawsuit, instead of
driving up costs with protracted review.
Meaning Based Discovery understands the content and context
of all enterprise information, regardless of format, location, or
language. It forms a conceptual and contextual understanding of the
information in an enterprise, automatically analyzing any piece of
information and identifying patterns in the data.
MBD enables attorneys to understand data in a manner
similar to the way humans interpret information—by reading,
watching, and listening— and provides the most effective search
capability available.

Defensibility of meaning based discovery
Every party responding to a discovery request must conduct a
“reasonable search” for electronically stored information within
its “possession, custody, or control.”9 Additionally, eDiscovery
productions are not held to a standard of perfection, but one of
proportionality under Federal Rule of Civil Procedure Rule 26(g)(1)
(B) and Rule 26(b)(2)(C).10
Attorneys cannot simply read every email message or listen to every
voicemail from a custodian. The cost of conducting a brute force
review is simply cost-prohibitive, whether there are 165 custodians
or eight. Moreover, the “proportionality principle” would not require
such costs with the availability of meaning-based technology to zero
in on the relevant documents based on its meaning and context.
McNearney v. Wash. Dep’t of Corr., 2012 U.S. Dist. LEXIS 108386, at *15-16 (W.D. Wash.
Aug. 1, 2012).
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(C)

When Required. On motion or on its own, the court must limit the frequency or extent
of discovery otherwise allowed by these rules or by local rule if it determines that:
(i)

the discovery sought is unreasonably cumulative or duplicative, or can be obtained
from some other source that is more convenient, less burdensome, or less
expensive;

(ii)

the party seeking discovery has had ample opportunity to obtain the information
by discovery in the action; or

(iii)

the burden or expense of the proposed discovery outweighs its likely benefit,
considering the needs of the case, the amount in controversy, the parties’
resources, the importance of the issues at stake in the action, and the importance
of the discovery in resolving the issues.

Courts consider the following in determining whether a search for
electronic discovery was reasonable:11
In evaluating whether search terms or search methods employed
to carry out the search were appropriate, the court applies
a reasonableness test to determine the adequacy of search
methodology. An adequate search is one that could… have been
expected to produce the information requested.
A party can demonstrate a search was adequate with the following:12

…[An] affidavit [that is] reasonably detailed setting
forth the search terms and the type of search
performed, and averring that all files likely to
contain responsive materials (if such records
exist) were searched.
Attorneys leveraging Meaning Based Discovery are utilizing
technology that can find relevant data faster then any traditional
document review. Moreover, attorneys can demonstrate the
reasonableness and adequacy of how relevant information was
found with search reporting features.
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Effective document review strategies
with meaning based discovery
Document review is the most expensive part of discovery. Whether
it is an army of contract attorneys reviewing 165 custodians or one
custodian with a 1.5 terabytes hard drive, traditional review can take
months at great cost.
Meaning Based Discovery offers a more effective way to conduct
document review, identify nonresponsive ESI, and recognize
privileged information.
For example, to speed review, a sample set was created to train
the system to find relevant documents and folder them for eyes on
validation and bulk coding. The methodology included an iterative
process to analyze document clusters, select a sample set, and tag
issues. The meaning-based approach reduced data volume and
helped attorneys make a fact-based assessment upon which to build
the case strategy.13
MBD recognizes the context of communications and documents.
For example, in matters involving commercial contracts, MBD can
assist attorneys in identifying relevant content to a specific business
deal. In parallel the technology can also help identify nonresponsive
documents, saving hours of review time and expense.
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Meaning Based Discovery, enhanced by a knowledgeable attorney,
can quickly group responsive information based on causes of
action and defenses, and uncover hidden themes, key words, and
custodians.

In a relatively small case involving 150,000 files,
Meaning Based Discovery enabled attorneys
to reduce the dataset by 50 percent before
document review.
In the case of privilege review, Meaning Based Discovery can assist
in identifying email messages between a client and attorney. Tags
can be applied and workflows automated to categorize, validate, and
report on privilege review to meet privilege log requirements under
the Federal Rules of Civil Procedure.

Conclusion: Planning for the future
The cornerstone of a strategic discovery plan begins with effective
information governance. We live in a world where 89 billion business
email messages are sent each day.14 Moreover, there are 14,000
records retention laws that can apply to ESI that ranges from social
media to voicemail. To safely and securely navigate this universe of
content, organizations must deploy systems that can intelligently
understand the meaning of its information.
Meaning Based Discovery, powered by HP Autonomy’s Intelligent
Data Operating Layer (IDOL), begins with information governance.
General counsel who harness this technology can be in control of
their information right from the beginning of a lawsuit, allowing a
party to respond quickly to discovery obligations without driving up
cost with protracted review.

Selecting a defensible ediscovery partner
Selecting a service provider who can be a true eDiscovery partner
requires more than trust, but due diligence on their services. The
Sedona Conference prepared a white paper entitled Navigating the
Vendor Proposal Process that is extremely helpful in selecting a
service provider.15
Here are key questions to ask any prospective eDiscovery partner:
• How long have they been in business?
• Are they financially stable?
• How proven is their platform to scale and grow with you?
• Do they support rich media such as audio, video, foreign
languages?
• Do they own their own technology or do they rely heavily on 3rd
parties?
• Can they provide client references on services?
• Where are their data centers?
• What level of physical and data security is included?
• What quality assurance policies are in place?
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About HP Autonomy
HP Autonomy is a global leader in software that processes human
information, or unstructured data, including social media, email,
video, audio, text and web pages, etc. HP Autonomy’s powerful
management and analytic tools for structured information together
with its ability to extract meaning in real time from all forms of
information, regardless of format, is a powerful tool for companies
seeking to get the most out of their data. HP Autonomy’s product
portfolio helps power companies through enterprise search
analytics, business process management and OEM operations. HP
Autonomy also offers information governance solutions in areas
such as eDiscovery, content management and compliance, as well as
marketing solutions that help companies grow revenue, such as web
content management, online marketing optimization and rich media
management.
Please visit autonomy.com to find out more.
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